Commercial Farm Law: The Uniform Commercial Code by Allington, Thomas B. & Yeutter, Clayton K.
University of Nebraska - Lincoln 
DigitalCommons@University of Nebraska - Lincoln 
Faculty Publications: Agricultural Economics Agricultural Economics Department 
1966 
Commercial Farm Law: The Uniform Commercial Code 
Thomas B. Allington 
Clayton K. Yeutter 
Follow this and additional works at: https://digitalcommons.unl.edu/ageconfacpub 
 Part of the Agribusiness Commons, Commercial Law Commons, and the Entrepreneurial and Small 
Business Operations Commons 
This Article is brought to you for free and open access by the Agricultural Economics Department at 
DigitalCommons@University of Nebraska - Lincoln. It has been accepted for inclusion in Faculty Publications: 
Agricultural Economics by an authorized administrator of DigitalCommons@University of Nebraska - Lincoln. 
SB 491 
Commercial 
Farm Law. • • 
'~, 
THE UNIFORM 
COMMERCIAL CODE 
UNIVERSITY OF NEBRASKA COLLEGE OF AGRICULTURE AND HOME ECONOMICS 
THE AGRICULTURAL EXPERIMENT STATION 
E.. F. FROLIK. DEAN H. H. KRAMER. DIRECTOR 
TABLE OF CONTENTS 
Introduction 
Article 2-Sa1es .. 
Contract Formation-Offer and Acceptance. 
Contract Provisions 
Contract Performance 
Breach of Contract. 
Article 9-Secured Transactions 
3 
. ............................ 4 
5 
.................................. 8 
...................... 16 
. ......... 20 
.2·1 
.25 The Security Agreement. 
The Security Interest 
Collateral 
..................................................... 26 
Perfecting the Security Interest .. 
Priorities. 
Protection of Buyers. 
Default by the Borrower. 
Conclusion 
..................................................... 27 
. ................. 28 
. .... 30 
...31 
32 
.......................... 35 
Issued June 1966, 5,000 
Commercial Farm Law: 
The Uniform Commercial Code 
By Thomas B. Allington and Clayton Yeutter1 
INTRODUCTION 
Commercial law includes such topics as sales contracts, notes, checks, 
shipping and storage documents, and a variety of financing instruments. 
Over the years much of the law on these topics has become complex, 
confusing, and often obsolete. The Uniform Commercial Code, or 
U.e.e., is designed, first, to bring about uniformity in state laws gov-
erning commerce, and second, to clarify, simplify, and modernize 
these laws. The Code's success in this respect is shown by the fact that 
it has now been adopted by almost all states. It became effective in 
Nebraska on September 2, 1965. 
Drafting of the U.e.e. dates back to 1941 when the American Law 
Institute joined with the National Conference of Commissioners on 
Uniform State Laws to sponsor a new commercial code. The latter 
organization has made a tremendous contribution to American law 
through its efforts to reduce the disparity in state laws. 
Perhaps the most noteworthy of the "uniform acts" which have 
been written so far, the U.e.e. replaces seven earlier uniform acts 
governing commercial transactions, all of which had become outdated 
or inadequate. Most of these earlier acts had lost their uniformity 
through variations in legislative amendments and judicial interpreta-
tions from state to state. The U.e.e. alters the older statutes in many 
ways, and has added numerous provisions to deal with recent legal 
problems. 
To prevent the Code itself from becoming obsolete, a permanent 
editorial board has been established. This board will propose amend-
ments to the state codes when necessary, and maintain uniformity of 
interpretation among them. 
The U.e.C. is a comprehensive statute and the longest bill ever 
to be passed by the Nebraska Legislature. Basically it covers almost 
all steps of any commercial transaction involving personal property. 
Real estate transactions are not considered, but even these may be 
indirectly affected. For example, notes and other negotiable instru-
ments, governed by the U.e.C., are frequently necessary for the sale or 
mortgage of real estate. 
1 THOMAS B. ALLINGTON is an attorney and Assistant Professor in the College of 
Law, University of South Dakota. CLAYTON YEUTTER is an attorney and Instructor 
in the Department of Agricultural Economics, University of Nebraska. 
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The Code is divided into ten articles, eight of which deal with 
specific areas of commercial law: 
Article 2-Sales 
Article 3-Commercial Paper 
Article 4-Bank Deposits and Collections 
Article 5-Letters of Credit 
Article 6-Bulk Transfers 
Article 7-Warehouse Receipts, Bills of Lading and Other Docu-
ments of Title 
Article 8-Investment Securities 
Article 9-Secured Transactions 
This bulletin discusses only Articles 2 and 9, since these are the 
most important in day to day farm transactions. Article 2 deals with 
the sale of goods. "Goods" are defined to include agricultural products 
of every nature, including those attached to realty that are intended 
to be removed or severed. The article includes several major changes 
from prior law, particularly with reference to the formation of con-
tracts and the rights of parties thereunder. 
Article 9 covers the whole range of personal property financing, 
including loans on crops, livestock, inventories, consumer goods and 
accounts receivable. Familiar documents such as the chattel mortgage 
and conditional sales contract are all replaced by a "security agree-
ment" which may be tailored to fit all financing needs. 
ARTICLE 2 - SALES 
A farmer should be as attentive to the provisions of Article 2 of 
the Uniform Commercial Code as he would be to the lecture of a 
highway patrolman. This article, dealing with the sale of goods, will 
affect the business affairs of Nebraska farmers nearly every day of the 
year. 
In general, "goods" are defined by the U.CC as all things which 
are movable. Specifically included are growing crops and the unborn 
young of animals. Items such as timber, minerals, and permanent type 
buildings are treated as goods if they are to be severed from the land 
by the seller. If they are to be severed by the buyer, they are considered 
as "interests in land" rather than as "goods." This means that busi-
ness transactions relating to such items must be in writing, recorded, 
etc., just as if the land itself were being sold. Growing crops, temporary 
buildings, buildings which can be easily moved and other such items 
which may be severed without materially harming the realty are, on 
the other hand, treated as "goods" irrespective of who is to do the 
severing. 
A "merchant" is defined by the U.C.C. as someone who deals in 
goods of the kind being sold, or someone who by his occupation holds 
himself out as having knowledge or skill peculiar to either the goods 
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involved or the practice of buying and selling such goods. The determi-
nation of who is or is not a merchant under the Code is particularly 
important because the obligations and responsibilities of a merchant 
are much greater than those of a non-merchant. Until the term is 
interpreted by the courts, farmers and ranchers would be well advised 
to operate on the assumption that they are merchants. 
Contract Formation - Offer and Acceptance 
Promise to Keep an Offer Open 
Ordinarily, a contract for the sale of goods is formed by an offer 
from one party and an acceptance by a second party. In making offers 
either to buy or sell goods, farmers often promise to keep their offers 
"open" or "firm" for a certain period of time. As an example, a rancher 
might offer a cattle feeder 200 head of steer calves at 28 cents per 
pound and promise to keep the offer open for two weeks. Assume that 
calf prices go up during the next few days and that another cattle 
feeder offers the rancher 30 cents per pound for them. Prior to the 
U.C.c., the rancher could revoke his 28 cent offer (so long as the first 
feeder had not yet accepted it), and accept the second feeder's 30 cent 
offer. The first feeder could protect himself only by purchasing an 
option from the rancher to keep the 28 cent offer open for two weeks. 
This rule is changed by Article 2 of the Code, which states that a 
merchant's firm written offer shall be irrevocable for the time stated or, 
if no time is stated, for a reasonable time. In no event, however, may 
the period of irrevocability exceed 3 months. Thus, a rancher agreeing 
to hold open an offer to sell steer calves for 28 cents per pound for two 
weeks will be bound by the agreement. The feeder can accept this offer 
at any time during the two-week period, and the rancher cannot 
sell the calves to anyone else until the offer period ends. 
Manner of Acceptance 
Prior to the U.C.c. there was much legal confusion as to the 
manner and medium of communication required in accepting an 
offer. The Code resolves this problem by providing that an offer may 
be accepted in any manner or medium reasonable under the circum-
stances. In other words, though an offer might be made by letter, 
acceptance could be by telegram, or even by telephone. The person 
making the offer may, however, specify the means of acceptance if he 
so desires. 1£ an offer calls for prompt or current shipment of goods, 
acceptance may be either by shipment or a promise to ship promptly. 
Additional Terms 
In many instances an acceptance will have terms additional to or 
different from those contained in the offer. Under prior Nebraska 
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law, such terms would prevent the formation of a contract. The accept_ 
ance was construed as a counter-offer which in turn had to be accepted 
by the person making the original offer if a contract were to be formed. 
For example, a farmer might write to a cattle feeder offering to sell 
the latter 10,000 bushels of corn at $1.20 per bushel, delivered. The 
cattle feeder's reply might then be, "I accept your offer. Deliver the 
corn next week and I will pay you two weeks from now when I 
ship a load of cattle." 
Note that the acceptance introduced two new terms in the nego-
tiations. In the past, this exchange of correspondence would not con-
stitute a contract; under the V.e.e., it does. Assuming that the farmer 
and feeder are both merchants, the additional terms become part of 
the contract unless the farmer notifies the feeder within a reasonable 
time that the terms are objectionable, or unless the terms are con-
sidered to "materially alter" the contract. The farmer can also pre-
vent such terms from becoming a part of the contract by wording his 
offer so that acceptance is limited to the exact terms of the offer. 
If either or both parties are non-merchants, the additional terms 
will be ignored (unless the person making the original offer chooses 
to accept them) and the contract must be carried out III accordance 
wi th the original offer. 
An acceptance may, however, be made conditional, in which case 
there will be no contract until the conditions are accepted by the 
person making the original offer. For example, the cattle feeder could 
have replied, "I accept your offer if you deliver the corn next week, 
and if you are willing to accept payment two weeks from now when 
I ship a load of cattle." For a contract to result, the farmer must agree 
to these delivery and payment provisions. 
The V.e.e. also solves the problem that arises when it is difficult 
to tell from what the parties have written or said whether or not they 
have actually reached an agreement. If the parties conduct themselves 
as if there were a contract, the law will determine that a contract 
exists. It will contain those terms upon which the parties have agreed 
in their communications. Even if one or more terms are left open, a 
contract will still be found if it is not so indefinite that there is no 
reasonable basis upon which a court could give a remedy if the con-
tract were breached. 
Must it Be in Writing? 
To be enforceable, a contract for the sale of goods for $500 or 
more must be in writing and signed by the party against whom 
enforcement is sought. A merchant will, however, be bound by written 
confirmation of a contract, even though he has not signed it, unless 
he objects within 10 days after receiving the confirmation. A written 
contract will be upheld even though some terms may have been 
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omitted or incorrectly stated, but it will not be enforced beyond the 
quantity indicated. 
Contracts need not be in writing: 1. With respect to goods for 
which payment has been made and accepted: 2. With respect to goods 
which have been received and accepted; 3. If the party breaching the 
contract admits in legal proceedings that a contract was made; or 4. 
If the goods are to be specially manufactured for the buyer, are not 
suitable for sale to others in the ordinary course of the seller's busi-
ness, and a substantial beginning in manufacture or procurement has 
been made. 
A farmer, for example, might make a verbal agreement with his 
blacksmith wherein the latter is to build a special piece of farm equip-
ment for $600. The farmer will be bound by this contract once the 
blacksmith makes a substantial beginning on the project, even though 
the contract is not in writing. 
Auction Sales 
At an auction, an offer is made by bidding in response to the auc-
tioneer's call for bids. No contract is formed until the auctioneer 
accepts one of the bids by the fall of his hammer or in some other 
customary manner. Until that event occurs, the bidder retains the 
right to withdraw his bid if he so desires. If a bid is made while the 
auctioneer is in the process of accepting a prior bid, the U.C.c. gives 
the auctioneer the discretion to either reopen the bidding or declare 
the goods sold under the last bid made. Once the auctioneer has ac-
cepted a bid, however, the sale is complete and neither party can 
thereafter withdraw without the other's consent. 
Auctions may be held either "with reserve" or "without reserve." 
These terms relate to whether the seller may withdraw his goods from 
the sale if he is dissatisfied with the bids received. An auction "with 
reserve" means that the seller (or auctioneer) has reserved the right 
to reject any and all bids if he so desires. At an auction "without 
reserve" the seller does not have the right to withdraw the goods and 
the auctioneer is bound to sell the goods to the highest bidder, even 
if only one bid is made. 
Under the Code, all auction sales are presumed to be "with reserve" 
unless it is expressly announced to the contrary. And, in any case, the 
bidders are generally bound by publicly announced terms and con-
ditions of the auction. 
A seller may bid at an auction of his own goods only if he reserves 
the right to do so by advance notice. If he either bids or secretly causes 
someone to bid for him without giving advance notice, the Code allows 
the buyer to either 1. avoid the sale entirely, or 2. take the goods at 
the price of the last good faith bid prior to the completion of the sale. 
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Contract Provisions 
Ordinarily, two parties contracting for the sale of goods will spe-
cify in their agreement the duties and obligations of both buyer and 
seller. For example, one would expect the contract to include such 
terms as quantity sold, price, time and place of delivery, time and 
place of payment, and product warranties. Under prior Nebraska law 
at least most of these terms had to be included or the agreement would 
not be recognized as a contract; the absence of one or more terms 
frequently led to litigation. In contrast, the Uniform Commercial 
Code requires that the contracting parties specifically agree on only 
one term-quantity; all other terms will, if necessary, be implied in 
the manner specified by the Code. As a consequence, many agreements 
that were previously unenforceable will now be valid, and contract 
litigation should be reduced. 
Quantity 
Quantity will usually be specified as to number of bushels, head of 
cattle, etc. But occasionally the agreement may be stated in terms of 
the seller's total output or the buyer's total requirements. For example, 
a cattle feeder might contract, at a certain price, for all the corn pro-
duced by a farmer in 1966. Or, the feeder might contract to buy from 
one particular farmer all the corn he would need in his cattle enter-
prise. In such a case, the U.e.e. imposes three conditions with respect 
to the output of a seller or the requirements of a buyer: 
1. The quantity must be such as would occur in good faith; 
2. If an estimate has been stated, the quantity must not be unrea-
sonably disproportionate to such estimate; and 
3. In the absence of an estimate, the quantity must not be unrea-
sonably disproportionate to any normal output or requirements of 
the recent past. 
The purpose of these three conditions is to prevent one of the 
parties from taking unfair advantage of price changes. If, for example, 
the cattle feeder contracts to buy all the corn he needs from a particu-
lar farmer at $1.20 per bushel to be delivered as required during the 
winter feeding season, he will prefer not to "need" much corn if the 
price drops to $1.10 per bushel. The feeder would much rather buy 
the corn from someone else. If, on the other hand, the price of corn 
rises to $1.30 per bushel, the feeder will be inclined to "need" a lot 
more corn. The three Code conditions enumerated above prevent major 
adjustments of this type which would adversely affect the other party. 
Price 
A contractual agreement can even be concluded without specifying 
a price. The parties may have left the price to be determined at a later 
8 
date, and cannot now agree as to what it should be. Or, they may have 
agreed to use the price established at a terminal market, a local ele-
vator, or some such standard which is not now available. A third 
party may have been designated to set the price, and he now refuses 
or is unable to do so; or, the parties may simply have neglected to men-
tion price in their agreement. In such situations, the Code provides 
that the buyer must pay a "reasonable" price to be determined in 
accordance with all the surrounding circumstances-the quality of the 
goods, the market price, if any, etc. 
Sometimes the parties agree that one of them is to set the price. 
If so, it must be set in good faith. When the price is to be fixed other-
wise than by agreement of the parties (e.g., by another person), and 
through the fault of one party the price fixing mechanism breaks 
down, the other party may 1. treat the contract as being cancelled, or 
2. fix a reasonable price himself and ask that the contract be enforced. 
The parties may intend not to be bound unless the price is estab-
lished in the manner specified. In such a case, there is no contract if 
they fail to agree on a price. The buyer must return any goods that 
he has already received, and the seller must return any portion of 
the price that has been paid. 
Place of Delivery 
Unless specified in the contract, a seller has no obligation to deliver 
the goods to the buyer's place of business. Under the Code, the place 
of delivery is the seller's place of business, or if he has none, his resi-
dence. If, however, the goods are located at some other place, and both 
parties realize this at the time they reach their agreement, the place 
of delivery is at such location. This latter rule may be illustrated by 
a contract for the sale of hay in a stack located at some place other 
than the seller's farm headquarters. The place of delivery is the loca-
tion of the stack unless the parties specifically agree otherwise. 
If the goods are to be shipped to the buyer, the term F.O.B. will 
usually be used in connection with the price of the goods. This term 
means "free on board," and is specifically defined by the U.e.e. as a 
delivery term. When the term is F.O.B. the place of shipment, the 
seller must at that place ship the goods to the buyer and bear the 
expense and risk of putting them into the possession of a carrier. If 
the term is F.O.B. the place of destination, then the seller is obligated 
to transport the goods to that place at his own expense and risk and 
there deliver them to the buyer. 
Time of Delivery 
If not agreed upon by the parties, the time of delivery is within a 
"reasonable" time. Reasonableness will depend on all the facts of the 
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particular situation. If the parties have had similar dealings in the 
past, these will probably control. Custom might also be used to 
determine time of delivery. In these latter two instances, the reason-
ableness rule will not apply. 
Since the buyer must usually go after the goods, the seller's obliga-
tion would merely be to make the goods available to the buyer (round-
ing up cattle, for example). If neither party complains about delays 
in delivery, this silence will be construed as extending the reasonable 
time for delivery. 
Although delivery is ordinarily at the seller's place of business, the 
buyer need not pay until he receives the goods, unless the contract 
provides otherwise. Thus, a buyer purchasing feeder cattle from a 
distant seller would have an opportunity to inspect the cattle when 
they arrive at his feedlot before paying for them, even though he may 
have borne the risk of loss during shipment. Likewise, a farmer can 
inspect a piece of machinery bought from a distant dealer before pay-
ing for it even though payment of the freight may have been his 
responsibility. 
Partial Delivery 
As with other contract terms, the parties may specifically agree 
whether the goods are to be delivered in a single lot or in several lots. 
In the absence of such specification, however, the rights and duties 
of the parties are determined primarily by the circumstances of the 
sale. Generally, goods must be tendered in a single delivery, and 
payment is due only upon such tender. If only part of the goods are 
delivered, the buyer may reject them, subject to any privilege in the 
seller to cure the defective delivery. 
In many cases, delivery in a single lot would be impractical or im-
possible. For example, a contract may call for the shipment of four 
carloads of cattle, but only two cars may be available on a particular 
day. Under these circumstances, partial delivery of two carloads of 
cattle would not give the buyer a right of rejection unless he had reason 
to believe that the seller would not ship the other two carloads within 
a reasonable time and in a reasonable manner. If, however, the other 
two carloads of cattle are not shipped promptly, the buyer may reject 
the entire contract. 
Another typical example would be the delivery of several thousand 
bushels of grain contracted prior to harvest. One would expect the 
farmer to deliver this grain in many loads as harvest progressed; he 
would not be expected to store it on the farm and deliver it all at 
once. Likewise, a buyer might not always be expected to receive goods 
in a single delivery. A grain elevator might have limited storage capa-
city. If this is known to the seller, he could not force the elevator to 
take the contracted sum of grain all at one time. 
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Where circumstances give the seller the right to make delivery in 
lots, or the buyer the right to demand delivery in lots, the price may 
be demanded for each lot if it can be apportioned. Thus, a farmer 
delivering grain to a cattle feeder over a period of time can demand 
payment for each lot (truckload) as it is delivered. 
It must be emphasized that these Uniform Commercial Code rules 
apply only if the parties have reached an agreement sufficient to con-
stitute a contract, but have omitted certain terms essential to its 
execution. The purpose of this part of the Code is to preserve agree-
ments by filling in gaps that the parties should have filled but did not. 
1£ farmers and others will carefully delineate every element important 
in a particular contract and put it in writing, the U.e.e. rules will 
be unnecessary. In the absence of such care, the Code is a valuable 
help. 
Warranties 
One of the most important terms of almost any sales contract is the 
warranty. Farming transactions are no exception, with warranties 
being especially important in the buying and selling of such products 
as seed, pesticides, weed killers, farm implements, livestock, livestock 
feed, and medicines or serums for farm animals. The law has tradi-
tionally recognized two types of warranties-express and implied. 
Express Warranties-Express warranties generally result from expli-
cit statements made by the seller. They are a part of the "dickered" 
aspect of a transaction and go to the heart of the bargain. Because 
they are such an important part of an agreement, courts will almost 
always enforce express warranties even though the contract may con-
tain language disclaiming them. Many sales contracts, for example, 
contain a clause disclaiming "all warranties, express or implied" that 
might have been made by the seller. The Uniform Commercial Code 
will not allow such language to relieve a seller of his express warranty 
obligations. 
Under the Code, an express warranty may be created in three ways: 
1. Any affirmation of fact or promise made by the seller to the 
buyer which relates to the goods and becomes part of the basis of the 
bargain, creates an express warranty that the goods shall conform to 
the affirmation or promise. 
2. Any description of the goods which is made part of the basis 
of the bargain creates an express warranty that the goods shall conform 
to the description. 
3. Any sample or model which is made part of the basis of the 
bargain creates an express warranty that the whole of the goods shall 
conform to the sample or model. 
It is not necessary to the creation of an express warranty that the 
seller use formal words such as "warrant" or "guarantee." Furthermore, 
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an express warranty will be found in each of the three situations 
described even though the seller might not have specifically intended 
to warrant his goods. 
Ordinarily, affirmations of fact made by the seller about the goods 
during the negotiation of a sale are presumed to be part of the agree-
ment unless there is clear, affirmative proof to the contrary. This is 
not to say that any statement made by the seller during negotiations 
constitutes an express warranty. Many things may be said which can-
not fairly be viewed as entering into the bargain. Thus, an affirmation 
merely of the value of the goods or a statement purporting to be only 
the seller's opinion does not create a warranty. For example, a seller 
may say to a prospective cattle buyer: "This bull will build up your 
herd and make it famous." Such a statement is obviously only an opin-
ion or "puffing" by the seller, and does not amount to a warranty. 
Express warranties based on samples or models are new under the 
V.e.e. A description of goods need not be in any particular form to 
create a warranty, and may include such things as technical specifica-
tions, blueprints or particular trade terms. A sample refers to a por-
tion which is actually drawn from the bulk of the goods involved in 
the sale-probings from a grain bin, for example. A model, on the 
other hand, is not drawn from the bulk of the goods but is offered for 
the buyer's inspection when the subject matter of the sale is not at 
hand. 
How can a buyer tell whether or not he has an enforceable express 
warranty? This may often be difficult because it is a legal question. 
But the basic issue will always be whether or not the seller's statement 
was intended to become a "basis of the bargain." If it was, it is enforce-
able against him. In addition, both parties should realistically recog-
nize the fact that court decisions today tend to favor protection of 
the buyer. 
Implied Warranties-Implied warranties are imposed by law in 
order to achieve a fair result even though they are not included in the 
contract itself. The V.e.e. recognizes implied warranties of merchant-
ability and fitness. 
Merchantability-A warranty of merchantability is imposed on all 
goods sold by "merchants," persons who deal in goods of the kind 
being sold or hold themselves out as having special knowledge or 
skill with respect to the goods or the practice of selling them. This 
definition of a merchant is sufficiently broad to include farmers as 
merchants of certain types of goods even though the term is not usually 
associated with agriculture. However, a person making only an iso-
lated sale of goods would not be a merchant. 
This warranty applies to present sales, as well as to contracts to 
sell, and it applies whether the sale be for use or resale. 
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The Code lists the following requirements of merchantability: 
1. The goods must be able to pass without objection in the trade 
under the contract description. This means that if they are sold as the 
top of the line, they must be of that general quality. Likewise, if they 
are described and sold as being lower in the line, they must be of the 
general quality applicable to the description given. 
2. Fungible goods (those where one part may presumably be sub-
stituted for any other part-e.g., wheat, where one bushel in a bin 
should be like all others) must be of fair average quality within the 
description. "Fair average" quality means goods centering around the 
middle belt of quality. This might be illustrated by corn that an 
eleyator would accept without objection. The loads delivered may 
contain a reasonable amount of poor quality corn, but the total 
quantity must be "fair average" in quality. In case of doubt, price is 
to be used as an index of the quality that is expected. 
3. The goods must be fit for the ordinary purposes for which they 
are used. Thus, if corn is sold to a cattle feeder, it must be a satisfactory 
component of the cattle ration. 
4. The goods must run, within the variations permitted by the 
agreement, of even kind, quality and quantity within each unit and 
among all units. This means that quality, even of non-fungible goods, 
is expected to be uniform, but a certain degree of variation will almost 
always be permitted. For example, some moldy corn would be accept-
able, but if the seller delivered a load with a large amount of mold 
in it, the buyer could reject the corn. 
S. The goods must be adequately packaged and labeled in accord-
ance with the agreement. 
6. The goods must conform to any promises or affirmations of fact 
made on the container or label. A buyer is not to be placed in the 
position of having to use or resell goods delivered under false repre-
sentations appearing on the package or container. 
These are not necessarily the only implied warranties available to 
a buyer. Others may arise from a course of dealing between the parties, 
from custom in the trade, or from court decisions in similar situations. 
Fitness-If the seller, at the time of contracting, has reason to know 
any particular purpose for which the goods are required, and that 
the buyer is relying on the seller's skill or judgment in selecting or fur-
nishing such goods, there is an implied warranty that the goods shall 
be fit for that purpose. Suppose, for example, that a ranch~r wishes to 
buy an insecticide for control of face flies. If he tells a dealer this, or 
if the dealer in any other manner recognizes the particular need, the 
warranty of fitness applies. The same might be true of a farmer s(,f'king 
to cope with rootworm, bindweed, or any number of other problems. 
A seller is not necessarily excused from the warranty of fitness by 
patents, trademarks or brand names. If the buyer insists on a particular 
brand, he obviously is not relying on the seller's skill and judgment, 
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and no warranty results. But, in many cases, the seller will recommend 
a particular product to the buyer, and the warranty will then apply. 
Disclaimer of Warranties-A seller may exclude or modify an im-
plied warranty of merchantability providing he does so in language 
that mentions merchantability. The exclusion or modification may be 
either oral or written but, if the latter, the writing must be conspic-
uous. The implied warranty of fItness, on the other hand, can only 
be excluded or modified by conspicuous, written provisions in the 
contract. 
The purpose of this Code provision is: 1. To give the seller an 
opportunity to protect himself against false assertions of oral war-
ranties, and 2. To give the buyer some protection against routine, 
fine-print warranty disclaimers. However, this provision does not apply 
in three situations, as follows: 
1. When the sale is made "as is" or under similar conditions which 
clearly call the buyer's attention to the exclusion of all implied war-
ranties; 
2. When it is inconsistent with prior dealings between the parties, 
or with custom and usage in the trade; 
3. To defects which an examination should have disclosed, when 
the buyer has examined or refused to examine the goods (or a sample 
or model thereof) before signing the contract. 
In order for a seller to be able to assert that the buyer refused to 
examine the goods, the seller must have demanded that the buyer 
examine them. It is not enough merely to have the goods available 
for the buyer's inspection. Examination by the buyer, or his refusal to 
examine, will excuse the seller from implied warranties as to defects 
that are obvious. But he will not be excused from latent defects or 
others that would be disclosed only by chemical analysis or some such 
sophisticated testing procedure. A professional buyer will be held to a 
higher standard of observation than the non-professional. An order 
buyer of cattle, for example, might be expected to notice defects on 
calves passing through an auction ring that the average farmer might 
not see. 
Despite increased legislation on the subject, and despite a strong 
judicial trend toward greater consumer protection in warranty cases, 
buyers suffer thousands of dollars in un indemnified losses each year 
because of warranty disclaimers. 
A typical example is that of a central Nebraska farmer who applied 
a pre-emergence weed killer to his corn ground in the spring of 1964. 
The weedicide was manufactured by one of the nation's leading chemi-
cal companies, and was applied under the supervision of a company 
representative. The stand on part of the corn was so poor that it had 
to be destroyed; the remainder was left, but yielded only half a crop. 
The damage mayor may not have been the fault of the chemical com-
pany. This will never be known because of a statement on the corner 
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of the label (which the farmer did not read) disclaiming all possible 
liability on the part of the company for its product and the activity 
of its agents. 
Third Party Beneficiaries-Both express and implied warranties 
extend to any natural person who is in the family or household of 
the buyer, or who is a guest in his home, if it is reasonable to expect 
that such person may use, consume or be affected by the goods. This 
Code provision is the culmination of numerous judicial extensions in 
the law of warranties through the years. Until after the turn of this 
century, only a buyer could bring suit against a seller for breach of 
warranty. Now a much larger group of people is protected, and justly 
so. Public policy considerations demand that safety be one of the 
most important elements of product development and manufacture. 
By extending the bounds of liability, courts and legislatures encourage 
manufacturers to incorporate safety features in their products. 
This provision in no way affects the express or implied warranties 
that are available to a buyer. It does extend the potential reach of 
those warranties to many other persons, and prevents the seller from 
asserting any lesser degree of liability toward them than toward the 
original buyer. 
Warranty of Title-In addition to warranties concerning the kind 
or quality of goods, the U.GC. continues the traditional warranty of 
title by which the seller warrants that his title is good, that its transfer 
is rightful, and that goods are free of any rightful claims by third 
persons which are unknown to the buyer. This warranty merely insures 
that the buyer will receive clear title and that he will not be exposed 
to a lawsuit to protect his interest in the goods. 
If the parties so desire, however, the warranty of title may be ex-
cluded or modified by specific language in the agreement. Special cir-
cumstances may also exclude or modify the warranty of title if the 
buyer has reason to know that the seller does not claim title in himself 
or that he is purporting to sell only such right or title as he or a third 
person might have. For example, a buyer at a sheriff's sale bears the 
risk that his title to the goods may be defective. 
Unconscionable Contracts 
Occasionally a contract will be so one-sided and unfair that a court 
will refuse to enforce it even though it was executed in the absence 
of fraud or duress. Such contracts have usually been said to be against 
"public policy." This rather ambiguous judicial rule has now been 
replaced by a specific Code provision which states that if a court finds 
a contract or any clause thereof to have been unconscionable at the 
time it was made, the court may 1. refuse to enforce the contract; 2. 
enforce it, but remove the unconscionable clause; or 3. limit the appli-
cation of the unconscionable clause so as to avoid an unconscionable 
result. 
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Contract Performance 
At the signing of a contract, each party assumes that the other 
will faithfully perform in accordance with its terms. But, unfortu-
nately, deals do sour, particularly when performance comes at a later 
date. If, for example, prices increase during the interim period, the 
seller may be inclined to default in his obligations; if prices decrease, 
the buyer may be so inclined. As a consequence, numerous performance 
requirements are now specified by the Uniform Commercial Code. 
Tender of Delivery 
The place of delivery is ordinarily the seller's place of business. 
Thus, the seller does not usually "deliver" goods to a buyer, but he 
must "tender delivery" to him, i.e., he must put and hold goods con-
forming to the contract provisions at the buyer's disposition. He must 
also notify the buyer that the goods are available. Tender of delivery 
must be at a reasonable hour, and the goods must be kept available 
until the buyer has had ample time to take them into possession. The 
buyer must furnish facilities feasible for accepting the goods. 
Illustrative of this U.e.e. section might be a Sandhills rancher 
selling calves to a Platte Valley cattle feeder. Unless otherwise agreed, 
the rancher would not have to deliver the calves. But he would have 
to round up his herd, sort off the calves, pen them where loading 
facilities are available, and notify the buyer that the calves are ready 
to be moved. The cattle feeder would have to furnish trucks adequate 
to haul the calves. 
'Vhen a seller tenders delivery, he is entitled to have the buyer 
accept the goods and pay for them. If, however, the goods do not 
conform to the contract requirements, the buyer may reject tender of 
delivery. The contract will thereby be avoided unless 1. the seller 
notifies the buyer of his intent to cure the defect before his time for 
performance expires, and 2. he makes a conforming delivery within 
this time period. 
In the example above, the feeder might have been promised all 
Angus calves to be delivered on or before November 1. He could 
then reject the rancher's tender of delivery if some of the calves turned 
out to be dairy crossbreds. If tender of delivery and rejection occurred 
on October 26, the rancher could immediately notify the feeder of 
his intent to replace the dairy crossbreds with straight Angus calves. 
If the substitution were made prior to November 1, the contract 
would remain in effect (though an adjustment might have to be made 
for increased trucking costs incurred by the buyer). 
The rancher might have expected the feeder to accept the dairy 
crossbreds at a reduced price. Or he might even have thought that 
a few of them would be accepted without any price reduction. If 
there were reasonable grounds for such expectations, the U.e.C, gives 
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the rancher a reasonable time to substitute calves conforming to the 
contract, even if this should delay tender of delivery until after Ne-
vember 1. 
Risk of Loss 
Since a buyer must, unless otherwise agreed, take possession of 
goods at the seller's place of business, risk of loss generally passes to 
the buyer upon receipt of the goods. If, on the other hand, the seller 
is required to deliver the goods to the buyer'S place of business, risk 
of loss passes to the buyer when the goods are tendered to him at such 
location. 
Therefore, in the above example, the risk would usually shift to 
the cattle feeder upon tender of delivery in the rancher's corral. But 
if the contract required the rancher to deliver, the risk would not shift 
until the trucker tendered delivery at the feeder's yards in the Platte 
Valley. 
Should the goods fail to conform to the contract, thereby giving 
the buyer a right to reject them, risk of loss remains on the seller until 
cure or acceptance. Thus, the rancher would assume all risk of loss on 
the calves until he replaced the dairy crossbreds with straight Angus, or 
until the feeder accepted the calves despite the breach of contract. 
If goods are identified when the contract is executed, and an acci-
dental loss is suffered before the risk passes to the buyer, the contract 
is avoided if the loss is total. If the loss is partial, but the goods have 
so deteriorated as to no longer conform to the contract, the buyer 
may 1. treat the contract as avoided or 2. accept the goods with an 
adjustment in price because of the deterioration. The same rules apply 
if the goods were already destroyed at the time the contract was exe-
cuted, but neither party knew of the loss. 
Tender of Payment 
Tender of delivery and tender of payment usually occur simul-
taneously. Unless payment is tendered, the seller has no duty to tender 
and complete delivery. Tender of payment may be made in any manner 
current in the ordinary course of business unless the seller demands 
payment in legal tender. If such demand is made, the buyer must be 
given a reasonable amount of time to procure the legal tender. A 
check is a conditional tender of payment that is defeated if it is 
dishonored. 
Inspection by the Buyer 
Upon identification of the goods, tender of delivery or delivery, 
the buyer has a right of inspection prior to acceptance or payment. 
Inspection may be at any reasonable place and time and in any 
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reasonable manner. If the seller is required or authorized to send the 
goods to the buyer, inspection may be after their arrival. The cost of 
inspection must be borne by the buyer, but may be recovered from 
the seller if the goods do not conform to the contract specifications. 
However, the buyer is not entitled to inspection before payment 
1. if delivery is C.O.D., or 2. if the contract requires payment before 
inspection, unless nonconformity of the goods is obvious. 
Many contractual disputes arise because of differences in opinion 
as to the quality of goods. To encourage and aid the parties in set-
tling such disputes, the U.C.C. gives each party the right to inspect, 
test, and sample the goods, including those in possession of the other 
party. It also provides that the disputants may agree to inspection by 
a third party, with findings as to conformity and condition to be 
binding upon both buyer and seller. 
Nonconformance - The Buyer's Rights 
If, upon tender of delivery by the seller, the goods do not con-
form to the contract, the buyer may 1. reject them all, 2. accept them 
all, despite their nonconformance, or 3. accept part of them and reject 
the rest. In accepting part of the goods, the buyer would usually be 
expected to take only those which conform with the contract; but 
he may take some that do not conform if he wishes to do so. The only 
limitation on part acceptance is that it must be done in good faith 
and in "commercial units" in order to avoid unjust impairment of the 
value of the goods that remain. 
If, after a rejection, the seller agrees to keep his tender of delivery 
open, the buyer may later change his mind and accept part or all of 
the goods. Otherwise, the buyer's original decision is final. 
The buyer must reject within a reasonable time after tender of 
delivery, and must so notify the seller. After rejection, the buyer may 
not exercise any rights of ownership in the goods though he must use 
reasonable care in holding them long enough for the seller to remove 
them. A merchant buyer must follow any reasonable instructions re-
ceived from the seller with reference to disposal and must take rea-
sonable steps to dispose of the goods on the seller's behalf if they are 
perishable. The buyer is entitled to reimbursement from the seller 
for expenses incurred in caring for the goods and selling them, and 
for a reasonable sales commission if such is appropriate. 
Applying our previous example, the Sandhills rancher might be 
required by the contract to deliver Angus calves to the buyer's Platte 
Valley feed yard. Upon tender of delivery of both Angus and dairy 
crossbred calves, the feeder may reject all the calves, or accept any 
or all of them. If some are rejected, he will have to notify the rancher 
and care for the calves until the rancher makes arrangements to ship 
them elsewhere. If the feeder were to sell them to someone else a 
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the rancher's request, he would be entitled to the customary sales com-
mission and any expenses incurred for feed, veterinary care, trucking, 
etc. 
H a seller fails to instruct a buyer as to what steps he should take 
with rejected goods, the buyer may 1. place them in storage on behalf 
of the seller, 2. sell them on his behalf or 3. return them. 
Acceptance 
Once a buyer has accepted some or all of the goods, he must pay 
lor them at the contract rate. Acceptan.ce of one shipment of noncon-
forming goods does not, however, prevent the buyer from rejecting 
the next shipment if it does not conform with the contract. A buyer 
may also revoke his acceptance of nonconforming goods if he had 
reason to believe that the defects would be cured, and they were not 
cured. 
A buyer will frequently accept defective goods without knowledge 
of their nonconformity with the contract. He may revoke such accept-
ance if it was reasonably induced either by the difficulty of discovery 
of the defects prior to acceptance, or by the seller's assurances. The 
buyer must notify the seller of such revocation within a reasonable 
time after the defects are discovered, or should have been discovered. 
Failure to do so bars the buyer from ever returning the goods to the 
seller. 
In our example, the rancher might have induced the cattle feeder 
not to inspect the calves at time of delivery by assuring him that no 
dairy crossbreds were included. If the crossbreds were discovered within 
the next few days, the feeder would be entitled to revoke his accept-
ance by so notifying the rancher. But if the feeder did not notice the 
crossbreds within a reasonable time he could no longer revoke, though 
he could still sue for breach of contract. 
Right to Assurance of Performance 
One contracting party has a legal right to expect due performance 
from the other. When reasonable grounds exist for doubting that such 
performance will be forthcoming, the worried party may, in writing, 
demand adequate assurance of performance from the other party. 
llntil he receives such assurance, he may suspend his own performance. 
Our Platte Valley cattle feeder, for example, might have been 
handling the rancher's calves on a custom feeding arrangement. Upon 
learning that the rancher had suffered severe financial losses due to 
dro~!ght the feeder might be unwilling to purchase corn and supple-
ment needed over the fattening period without assurance that the 
rancher could meet his payment obligations. By the same token, the 
rancher might be unwilling to deliver calves to a feeder who suffered 
se\ere monetary setbacks subsequent to the signing of their contract. 
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Between merchants, the reasonableness of grounds for insecurity 
and the adequacy of any assurance of performance offered by the other 
party are to be determined according to commercial standards. If 
adequate assurance is not given within a reasonable time, the contract 
will be considered as repudiated. A reasonable time, in this instance, 
cannot be more than 30 days. 
Failure or Delay in Delivery 
A seller is excused from timely delivery of goods where his per-
formance has become commercially impracticable because of unfore-
seen circumstances. Increased cost of delivery does not generally excuse 
performance; nor does rise or fall in the price of the product being 
sold. This Code provision is intended to apply in a situation such as 
that of a farmer contracting to sell crops to be grown on designated 
land. Hail, for example, would excuse a farmer from delivering corn 
contracted to a cattle feeder, if the contract specified that the corn 
was to be grown on the land where the hail damage occurred. Upon 
receiving notification of the farmer's inability to deliver the quantity 
of corn contracted, the feeder has two options: 1. He may terminate 
the contract entirely, or 2. He may modify it by agreeing to take what-
ever corn the farmer has available at time of delivery. 
Breach of Contract 
A contract is simply a series of promises by two or more parties 
to do something in the future. But promises are often broken, and 
those made in a sales contract are no exception. The Uniform Com-
mercial Code specifies what one party can do if the other fails to meet 
his contractual obligations. 
The Buyer's Remedies 
A buyer may reject goods tendered by the seller which do not con-
form to the contract. However, rejection alone usually will not satisfy 
a buyer if the contract is particularly advantageous to him. He may 
not be able to obtain similar goods elsewhere for the same price, or 
with the same delivery time. Or the goods may be unique and unavail-
able elsewhere at any price (for example, a purebred animal with cer-
tain unique bloodlines appearing in his pedigree). The Uniform Com-
mercial Code provides a number of remedies for such a buyer, as well 
as making appropriate relief available to an aggrieved seller should 
the buyer be the one to breach the contract. 
Cover Purchase-Where the seller fails to deliver the goods, or to 
cure a defective delivery which has been rejected, the buyer may 
"cover" by purchasing substitute goods elsewhere. If he elects to do 
so, the buyer may recover from the seller as damages the extra cost 
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of the cover purchase. For example, if a buyer has to purchase corn at 
$1.30 a bushel to cover for the failure of a seller to deliver suitable 
corn at an agreed price of $1.25 per bushel, the buyer may recover 
5 cents per bushel as damages. These damages will, however, be de-
creased by the amount of any expenses saved by the buyer as a result 
of the seller's breach. In addition, the Code imposes a duty upon the 
buyer to make his cover purchase in good faith and without reason-
able delay. 
Right to Possession of the Goods-If the seller has identified goods 
to the contract but simply refuses to deliver them, and the buyer is 
unable to purchase substitute goods with a reasonable effort, delivery 
may be demanded. If the seller still refuses to deliver, the buyer may 
obtain possession of the goods through a court action known as 
"replevin." 
If the goods involved are unique, the buyer is not required to pur-
chase substitutes since they will necessarily be inadequate. He is 
entitled to specific performance of the contract and a court order 
granting him possession of the goods which he purchased. 
Damages-Another remedy available to a buyer who has not ac-
cepted the goods or who has justifiably revoked his acceptance is simply 
to recover damages from the seller for the nondelivery of suitable 
goods. The amount of damages will usually be the difference between 
the contract price for the goods and market price for similar goods at 
the time when the buyer learned of the seller's breach. Thus, the 
buyer can only recover damages if the market price is higher than 
the contract price. If it is lower, he will have suffered no loss because 
the substitute goods will actually be cheaper. 
The buyer may also recover "incidental" and "consequential" 
damages resulting from the seller's breach of contract. Incidental 
damages include reasonable expenses for the inspection, transporta-
tion, and care of goods rightfully rejected, and reasonable expenses 
incurred in connection with a cover purchase. Consequential damages 
include injury to person or property caused by a breach of warranty, 
and other losses (which could not reasonably be prevented) resulting 
from the buyer's specific needs if the seller had reason to know of 
these needs at the time of contracting. 
Acceptance of defective goods does not impair the buyer's right 
to recover damages for breach of contract provided he promptly noti-
fies the seller of any nonconformity. In this case, the buyer may recover 
for any loss resulting in the ordinary course of events from the seller's 
breach. For example, if the seller's delivery is late, the buyer may 
accept the goods and recover for any loss reasonably caused by the 
late delivery. 
If goods are accepted which are not as warranted or guaranteed, the 
measure of damages to which the buyer is entitled is usually the differ-
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ence between the value of the goods as accepted and the value they 
would have had if they had been as warranted. 
Deduction of Damages from the Price-The v.e.e. permits a buyer 
who has accepted nonconforming goods to deduct all or any part of 
the damages due him from any part of the price which he still owes 
the seller under the contract. However, the buyer must notify the 
seller of his intention to withhold part of the price. The notice need 
not be in any special form, and any language which reasonably indi-
cates the buyer's intent is sufficient. 
Where the buyer cannot deduct damages from the price, either 
because the price has already been paid or because the damages are 
greater than the unpaid portion of the price, the seller is obligated to 
reimburse the buyer for his loss. 
The Seller's Remedies 
A seller is also entitled to a number of remedies in the event the 
buyer fails to perform his contractual obligations. The principal 
duties of a buyer are to accept conforming goods when delivered and 
to pay the price when it becomes due. If the buyer wrongfully rejects 
or revokes acceptance of the goods, fails to make a payment when 
it is due, or otherwise repudiates the contract, the seller may choose 
an appropriate remedy from those provided in the V.C.C. 
Withholding Delivery-A seller is not expected to deliver goods 
under a sales contract when it is obvious that the buyer is not going 
to be able to pay for them. So, if a seller discovers that the buyer is 
insolvent, he may refuse delivery entirely unless the buyer pays in 
cash, and may require cash payment for all goods delivered previously. 
Goods that have already been shipped to the insolvent buyer may be 
stopped in transit, and, if the insolvent buyer has already received 
the goods, the seller may reclaim them by making a demand within 
10 days for their return. The lO-day limitation does not apply, how-
ever, where a buyer has misrepresented his solvency in writing to the 
particular seller within three months before delivery of the goods. 
Although the buyer may be solvent, the seller may stop delivery 
in transit of carload, truckload, planeload, or larger shipments when 
the buyer fails to make a payment that is due or otherwise repudiates 
the contract. In any case, to stop delivery the seller must give adequate 
notice to the carrier as well as directions for disposition of the unde-
livered goods. 
Action for the Price-Once the buyer has accepted goods conform-
ing to the sales contract, they cannot be returned and he is obligated 
to pay the price when it becomes due. If he fails to pay, the seller 
may sue for the contract price. A seller is also entitled to recover from 
the buyer the price of goods which the buyer wrongfully refuses to 
accept, provided the seller is unable to resell them for a reasonable 
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price. Such goods must be held by the seller at the buyer's disposal 
before the seller can recover the price from the buyer. If the seller 
has not yet set aside any goods for the contract at the time he learns 
of the buyer's breach, he may still become entitled to the price by 
designating or identifying conforming goods and holding them at 
the buyer's disposal. 
Resale-'<\There a seller still has control over the goods, either 
because the buyer has wrongfully refused to accept them or because 
he has repudiated the contract before delivery, the seller has the 
option of reselling them to someone else. The seller may also treat 
as subject to resale any unfinished goods which he can show were 
intended to be completed for the particular contract repudiated by 
the buyer. 
This remedy is similar to the buyer's right to "cover" by purchasing 
substitute goods in case of a breach by the seller. If a resale is made 
"in good faith and in a commercially reasonable manner," the seller 
may recover as damages the difference between the resale price and 
the contract price. Again, the amount of damages may be decreased 
by the amount of any expenses saved as a consequence of the buyer's 
breach. 
Resale of goods by the seller may be at either a public or private 
sale but, in either case, the goods must be reasonably identified as 
referring to the breached contract. The seller must give the buyer 
reasonable notification of the resale unless goods which are perishable 
or threaten to decline in value speedily are to be resold at public sale. 
A public resale of goods must be made at a usual place or market. 
for public sale (such as a sale barn or public auction house) if one is 
available. The seller making the resale may enter the bidding at a 
public sale and himself become the buyer. The seller is not accountable 
to the original buyer for any profit made on a resale. A good-faith 
purchaser at such a sale takes the goods free of any rights of the original 
buyer even though the seller fails to comply with the V.e.e. require-
ments. 
Damages-Just as the buyer may recover damages from the seller 
for nondelivery of suitable goods, so the seller is entitled under the 
V.C.e. to recover damages from the buyer for the wrongful nonac-
ceptance of goods or a repudiation of the contract by the buyer. Again, 
the measure of damages is the difference between the contract price 
and the market price at the time and place for tender of delivery. 
But, in this case, the seller can only recover if the contract price exceeds 
the market price. If the market price is higher, the seller could actually 
make a better profit by reselling the goods to someone else. 
The Code recognizes, however, that this measure of damages may 
not always suffice to put the seller in as good a position as he would 
have been in if the contract had been properly performed by the 
buyer. If this fact is shown, the measure of damages becomes the profit 
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which the seller would have made from full performance of the con-
tract by the buyer. In any case, the seller may also recover incidental 
damages such as reasonable charges incurred in stopping delivery or 
in connection with return of the goods. 
Contractual Remedies 
The purpose of the various Code provisions discussed above is to 
provide each party to a sales contract with adequate remedies in case 
the other party fails to satisfactorily perform his part of the agreement. 
The parties may, however, specify substitute or additional remedies 
and these will be binding, if reasonable. For example, it may be agreed 
that a buyer's remedies are to be limited to the repair and replacement 
of defective goods, thus excluding any recovery of damages for non-
delivery of conforming goods. 
Occasionally, the parties will specify in their agreement the measure 
of damages in case of breach. This may take the form of a reduction 
in price for defective units (such as a $5/cwt. price reduction for 
steers blind in one eye), or a specified amount of damages in case of 
total breach (such as $1,000 to be paid the other party if one party 
breaches the contract). In any case, the amount specified as liquidated 
damages must be reasonable under the circumstances. A contract term 
fixing unreasonably large damages is considered to be a penalty and 
is void. 
The Statute of Limitations 
Unfortunately, the benefit of the Code remedies cannot often be 
realized without asking a court to enforce them against the breaching 
party. -:\Jost actions or suits to enforce a particular right must be 
brought within a certain time after the right accrues. Sales contracts 
are no exception. 
The U.C.c. provides that an action for breach of any contract for 
sale must be brought within four years after the breach occurs. Of 
course, anyone intending to take such a matter to court should do 
so as soon as possible while the events surrounding the transaction are 
still fresh and easily remembered. If this is done, the four-year limita-
tion will not usually be too restrictive. 
ARTICLE 9 - SECURED TRANSACTIONS 
Previous sections in this bulletin have discussed the provisions of 
the Uniform Commercial Code which govern contracts for the pur-
chase and sale of goods. But often farmers must also borrow money 
to carry out their contractual obligations, and therefore, the financing 
provisions of the Code are of equal importance. In the language of 
the U.C.C. these are "secured transactions." 
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Where the buyer is not paying cash, a seller will often refuse to 
sign a contract unless the buyer is willing to grant him a security 
interest in the property that is to be transferred. Likewise, a lender 
often will not accept a borrower's note unless it is secured by part or 
all of the borrower's property. These are typical secured transactions. 
Upon default by the buyer or borrower, the property may be used to 
satisfy the claim of the seller or lender. 
In the past, such transactions could have been accomplished 
through the use of a number of security devices, including the chattel 
mortgage, conditional sales contract, trust receipt, factor's lien, and 
assignment. The Code replaces all these forms with a single "security 
agreement" which may be tailored to fit a variety of financing needs. 
The interest created by such an agreement is called a "security int~r· 
est." The lender is designated the "secured party," the borrower is 
called a "debtor," and the property subject to the security interest is 
the "collateral." 
The Security Agreement 
Prior to enactment of the Code, a chattel mortgage was generally 
used to secure farm loans for crops, livestock, fertilizer, seed, feed, and 
equipment, with conditional sales contracts often being used also 
in the purchase of farm equipment. Such transactions will be sub-
stantially the same under the Code except that the financing instru-
ment will now be called a "security agreement." Real estate mortgages, 
another important financing device for farmers, are not governed by 
the Code, which is concerned only with loans involving personal prop-
erty or fixtures (chattels attached to land). 
Generally a security agreement is not enforceable unless I. the 
collateral is in possession of the secured party, or 2. the agreement is 
in writing and signed by the debtor. 
Pledges 
VVith a pledge, the secured party actually takes possession of the 
collateral until the debtor has discharged his obligation. An old and 
well-known example is the pledge of property to a pawnbroker. The 
secured party is under a duty to use reasonable care in the custody 
and preservation of collateral in his possession, but the cost of such 
care is chargeable to the debtor unless otherwise agreed. Risk of acci-
dental loss or damage to the collateral is also borne by the debtor 
unless the security agreement specifies otherwise. 
The secured party may hold any increase or profits from the col-
lateral as additional security, but money so received must be either 
remitted to the debtor or applied to reduce the secured obligation. 
In the absence of a contrary agreement, the secured party must keep 
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the collateral identifiable, but fungible goods (grain, for example) 
may be commingled. 
Written Security Agreements 
A written security agreement must contain a reasonably definite 
description of the collateral, but it need not be nearly as exact and 
detailed as courts have sometimes required in the past. If the security 
interest covers oil, gas, or minerals to be extracted from the ground, 
timber to be cut, or crops, it must include a description of the lane! 
involved. Most lenders undoubtedly will require that the collateral 
listing be brought up to date at regular intervals while the security 
agreement is in effect. 
The terms of the agreement must also comply with satutes govern-
ing usury, small loans, and retail installment sales. These laws are 
not superseded by the Code, and failure to comply with them may 
invalidate the security agreement. The agreement ordinarily will indi-
cate the amount of money borrowed at the time it is executed. It may 
or may not indicate amounts borrowed at a later date. 
The Security Interest 
Before a security interest may come into existence, three basic 
requirements must be satisfied: 1. The parties to the transaction must 
agree to create a security interest; 2. The secured party must give some-
thing of value to the debtor, such as a loan of money; and 3. The 
debtor must own the collateral or otherwise have some rights in it. 
When these prerequisites have been met, the security interest is said 
by the Code to "attach" to the collateral unless the parties have agreed 
otherwise. 
For the purposes of the third requirement above, the Code speci-
fies that the debtor has no rights in crops until planted or grown, in 
the young of livestock until conceived, in fish until caught, in oil, gas or 
minerals until extracted, or in timber until cut. Although the debtor 
may acquire rights in unborn animals when conceived, a security 
interest in the dam does not normally extend to presently conceived 
young unless they are also specificially included in the security agree-
ment. 
If the parties so desire, the security agreement may provide that 
the transaction will be secured by certain collateral regardless of when 
it is acquired by the debtor. Such a provision is usually called an "after·· 
acquired property" clause because it allows a security interest to extend 
to property acquired by the debtor after the loan or other secured 
transaction is made. 
This gives additional protection to the seller or lender and also 
permits a farmer to utilize the prospective commercial value of unborn 
ani:--:lals and unplanted crops as a basis for obtaining present funds. 
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However, unless the interest is given in con junction with a lease, or 
a land purchase or improvement transaction, no security interest may 
attach to crops which are planted more than one year after the 
security agreement is executed. 
A borrower may wish to obtain funds in increments spread over 
a period of time, rather than in one lump sum. The Code provides 
that all such advances may be covered by one security agreement. This 
means that a new agreement need not be executed each time an ad-
vance is made. 
Collateral 
The term "collateral" is used in the Code to describe both tangible 
and intangible personal property subject to a security interest. The 
rules specified by the Code for intangible collateral will not be dis-
ctlssed except insofar as they might apply to typical farm transactions. 
There are four subdivisions of tangible collateral, or goods, under the 
Code: I. consumer goods; 2. equipment; 3. farm products; and 4. 
inventory. The specific requirements of the Code for creating and 
perfecting a security interest in these classes of goods will be explored 
later. 
It is important that a farmer be able to borrow money 011 live-
stock, crops, and equipment without having his use of these items 
seriously restricted. Prior to the Code, however a security agreement 
sHch as a chattel mortgage was often held invalid as to third parties 
if the debtor was permitted to use, consume, or dispose of the colla-
teral. This rule was based on the theory that third parties, such as 
other creditors of the debtor, could be misled into believing the debtor 
owned the goods free and clear when in fact they were collateral 
for a loan. 
The Code reverses this rule by specifically providing that a security 
interest is valid even though the debtor is allowed to use, commingle, 
or dispose of part or all of the collateral. A security agreement may 
even allow the debtor to sell the collateral and use and dispose of the 
proceeds without replacement. This type of security agreement gives 
the debtor tremendous flexibility in the use of his property even though 
it is serving as security for a loan. When coupled with an after-acquired 
property clause, this type of security agreement would make it feasible 
for crops to be sold or fed, livestock herds culled or expanded, and 
equipment repaired or replaced without impairing the rights of either 
party under the security agreement. And yet, such an arrangement 
should not mislead third parties doing business with the debtor since 
the lender's security interest can only be perfected by the public filing 
of a financing statement. All third parties will be deemed to have 
notice of the contents of such statements after they have once been 
filed. 
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Perfecting the Security Interest 
Once the parties to a loan or sale have agreed that the transaction 
is to be secured by the debtor's personal property, it becomes necessary 
to inform others that this property is now subject to a security interest. 
For example, a cattle feeder would not want to buy replacements from 
a rancher if they were being used as collateral for a loan. Likewise, a 
banker would not want to make a loan using the borrower's next 
wheat crop as security, if the farmer has already borrowed money else-
where on that same crop. 
Under the Uniform Commercial Code, a creditor would place the 
cattle feeder or banker on notice of his earlier security interest by 
perfecting that interest. This is a legal warning to them. Should the 
feeder buy the cattle or the banker make the loan despite this warning, 
the Code generally will give them no protection if the creditor later 
enforces his security interest. 
You will remember that a security interest attaches when: 1. the 
parties agree that it shall attach, 2. the creditor gives value, and 3. the 
debtor has rights in the collateral. But the mere attachment of a se-
curity interest may not protect the creditor (the seller or lender) from 
subsequent claims by third parties (someone who buys the collateral 
from the debtor, for example). To eliminate the danger of such poten-
tial claims, the creditor should perfect his security interest. Under the 
Uniform Commercial Code this may usually be done in either of two 
ways: 1. By taking possession of the collateral, or 2. By filing a financ-
ing statement. 
Taking Possession of the Collateral 
If a creditor takes possession of the collateral, third parties certainly 
should realize that he has some claim to the property. Perfecting a 
security interest in this manner works well for intangibles-the pledg-
ing of stocks or bonds with a lender, for example. But it will not work 
well for tangible personal property since the debtor often needs such 
items in his operation, and since it usually will be inconvenient for 
the creditor to hold the property. 
This might be illustrated by a banker taking a security interest in 
a farmer's machinery. The farmer could not afford to give up pos-
session of his machinery during the cropping season, and the banker 
often would not know where to store it if possession were given. There-
fore, a creditor usually will perfect his security interest in tangible 
personal property by filing a financing statement in an office of public 
record. This system has long been used in real estate transactions 
where a person must file deeds, mortgages, etc., if he is to assure him-
self of protection from third party claims. 
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Filing a Financing Statement 
A financing statement merely indicates that the creditor has a 
security interest in certain described collateral. The Code requires 
that it be signed by both parties to the transaction and that their 
addresses be shown. The statement must include a description of the 
types or items of collateral and, if the collateral is growing crops or 
fixtures, a description of the real estate concerned must be included. 
A copy of the security agreement may serve as a financing statement 
if these requirements are met. 
The debtor will usually prefer to use separate instruments for 
the security agreement and financing statement. A complete and 
detailed listing of his collateral will be shown on the former, whereas 
the financing statement may specify the collateral in general terms, 
such as "crops, livestock, and equipment." This will permit the bor-
rowing transaction to remain largely a matter of private business 
since it will be impossible for anyone reading the public record to 
determine how much livestock or which items of equipment are being 
used as collateral. By the same token, the financing statement makes 
no reference to the amount of money that has been borrowed. Thus, 
the old county "scandal sheets" may become a relic of the past. 
'Vhen the collateral is unharvested crops, the financing statement 
must be filed in the office of the county clerk in the county where the 
land on which the crops are grown is located. In the case of goods 
which are or will become fixtures (chattels attached to land), filing 
must be in the same office where a mortgage on the real estate ,would 
be filed (usually the register of deeds office). In all other cases, the 
financing statement must be filed in the county clerk's office in the 
county where the debtor resides, if he is a resident of Nebraska. If 
he is not a Nebraska resident, filing should be in the county in Ne-
braska where the collateral is or will be located. 
These filing provisions have caused some confusion since they are 
different from those of other states. The drafters of the Code provided 
two alternative provisions for filing. The first, called central filing, 
would require all financing statements to be filed with one central 
office (such as the secretary of state). The second would allow a state 
to require a combination of central filing and local filing (such as 
with county clerk). In either case, however, agricultural or consumer 
goods transactions would be treated as local, and central filing would 
not be required. When Nebraska adopted the Code, both alternatives 
were rejected and the Legislature provided for local filing only. 
Since a debtor may frequently change his residence, or even move 
collateral from one county to another, as a routine part of his business 
operation, central filing is generally the most effective method for 
notifying third parties of a security interest. Accordingly, Nebraska 
may wish to consider amending its Code to provide for central filing 
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as well as for local filing. Until it does, however, financing statements 
should not be sent to the secretary of state. 
Purchase Money Security Interests 
A "purchase money" security interest is treated somewhat differ-
ently. This is a security interest taken by a person who either: 1. Sells 
the collateral to the debtor, or 2. Advances funds to enable the debtor 
to buy the collateral from someone else. The first situation might be 
illustrated by an implement dealer who sells a combine to a farmer 
and then takes back a note and security agreement on the machine. 
The second situation could be illustrated by a bank loaning money to 
the farmer to buy a combine from an implement dealer, with the bank 
then to receive a security interest in the machine. 
A purchase money security interest in farm equipment which costs 
$2,500 or less, or in consumer goods (those used primarily for personal, 
family, or household purposes), will be considered as perfected even 
though not filed, unless the equipment or goods are to be incorporated 
into a structure as a fixture, or unless it is a motor vehicle which is 
req uired to be licensed. 
But a person buying such equipment or goods takes free of a 
security interest if he buys without knowledge of such interest, for 
value, and for his own personal, family or household purposes, or his 
own farming operations, unless the creditor has filed a financing 
statement prior to the purchase. As a result, it will almost always be 
advisable for a creditor to prepare and file a financing statement even 
though his security interest may be perfected without it. 
For example, Farmer G buys a new hay baler for $2,000 from his 
implement dealer. The contract provides that the dealer is to have 
a security interest in the baler until final payment is made. The dealer 
does not file a financing statement with the county clerk. Farmer H 
buys the baler from Farmer G. H takes clear title to the baler unless 
he knows that G is violating his security agreement with the imple-
ment dealer. 
Priorities 
Occasionally a debtor may give security interests in the same col-
lateral to two creditors, thereby making it necessary for the law to 
determine which one has priority. Under the U.C.C. this is done in 
the following manner: 
If both creditors perfect their security interests by filing financing 
statements, priority is given in the order of filing. This rule applies 
irrespective of which security interest attaches first. Therefore, a cred-
itor may want to file a financing statement even before he obtains a 
security interest in the collateral in order to assure his priority. 
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If one of the conflicting security interests is perfected other than 
by filing (e.g., by taking possession of the collateral) priority is given to 
the creditor who is first to perfect his interest. For example, a lender 
who takes possession of the collateral, thereby perfecting his security 
interest without filing, would have priority over a second lender who 
makes a loan on the same collateral at a later date and then files a 
financing statement. 
If neither security interest is perfected, priority is given in the 
order of attachment. 
;\. creditor who loans money to a farmer so that he may grow 
crops which are to be the collateral will, if he perfects his security 
interest, be given priority over an earlier perfected security interest 
if 1. the loan is made not more than 3 months before the crops are 
planted, and 2. the earlier security interest secures a debt which was 
due more than 6 months before time of planting. 
Protection of Buyers 
Ordinarily the parties will specify in their security agreement 
whether the debtor is authorized to sell or dispose of the collateral 
without permission of the secured party. If the debtor is so authorized, 
a purchaser of the collateral takes the property free and clear of the 
security interest. 
In addition, a buyer of goods in the ordinary course of business 
from a person in the business of selling that kind of goods, takes 
free of a security interest even though the sale is unauthorized, even 
though a creditor has perfected a security interest in the goods, and 
even though the buyer knows of the security interest. This rule does 
not apply, however, if 1. the buyer knows that the sale is in violation 
of the security agreement, or 2. the buyer purchases farm products 
directly from a farmer who has used the goods as collateral. The fol-
lowing examples illustrate these Code provisions: 
1. Implement dealer X borrows $50,000 from his banker, using 
all the used machinery on his lot as collateral. The bank files a financ-
ing statement, thus perfecting its security interest in this machinery. 
Farmer Y buys a used tractor from dealer X without bothering to 
check X's financing statements in the county courthouse. Farmer Y 
takes clear title to the tractor. 
2. Rancher A borrows $10,000 from his banker, using cows as 
collateral. The bank files a financing statement on the transaction. 
Farmer B later buys 50 head of Rancher A's cows, paying cash for them. 
He takes title subject to the bank's security interesL If Rancher A does 
not payoff his loan, the bank may foreclose and have the cows sold. 
How then may Farmer B protect his own interests in this transaction? 
Will it help to check the public records? No, because the financing 
statement probably will not show whether these 50 cows are included 
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as collateral for Rancher A's loan; it will only show "livestock" as colc 
lateral. 
If Farmer B wants to make sure that he buys these cows free and 
clear of third party claims, he should ask Rancher A for a statement 
from each of his creditors who might possibly have a security interest 
in these cows (those with financing statements on file that cover "live-
stock"). Such a statement should indicate whether or not the creditor 
claims a security interest in the cows. If Rancher A asks for the state-
ment, his creditor must comply with the request within 2 weeks. (If 
time is of the essence, most creditors would undoubtedly cooperate by 
providing statements immediately.) 
If a creditor either does not reply within 2 weeks or replies that 
no security interest is claimed, Farmer B may buy the cows without 
fear of any later claim by the creditor. However, if a creditor replies 
that a security interest is claimed in the cows, Farmer B should not 
buy them without requiring Rancher A to obtain a release of these 
cows from the creditor's collateral listing, unless he is supremely con-
fident that Rancher A will not default in his loan. 
Default by the Borrower 
The Lender's Rights 
The distinguishing characteristic of a secured transaction lies in 
the fact that the secured party may look to the collateral for full, or at 
least partial, satisfaction of the obligation if the debtor defaults. In 
contrast, an unsecured lender must rely solely on the general credit 
of the debtor, and may collect from the debtor's property only after 
first obtaining a judgment. Where the collateral is personal property 
or fixtures, the rights of a secured party after the debtor's default are 
governed by the Uniform Commercial Code. 
Right to Possession-Unless otherwise agreed by the parties, the 
secured party has the right to take possession of the collateral upon 
default by the debtor. The secured party may proceed on his own 
in this regard if he can do so peaceably. If the debtor resists, the secured 
party may obtain possession only through court action. 
In some cases the collateral may be heavy, difficult, expensive, or 
impractical to move prior to sale. The Code, therefore, provides that 
in lieu of removal, the lender may render such collateral unusable and 
dispose of it directly from the debtor's premises. 
Right to Dispose of Collateral-After the secured party has obtained 
possession of the collateral, he may dispose of it by sale, lease, or in 
any other commercially reasonable manner. The proceeds must be 
applied, first, to reimburse the lender for any reasonable expenses 
of retaking, holding, preparing for sale, and disposing of the collateral; 
second, to satisfy the debt or loan secured by the property; and third, 
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to satisfy any subordinate security interests (upon written request by 
the holder of such a junior interest). 
The secured party is also entitled to reimbursement for the expense 
of any commercially reasonable preparation or processing necessary for 
disposal of the goods. For example, a lender foreclosing on steers that 
are not quite ready for market might want to have them fed to choice 
grade prior to sale. However, the lender may not pay attorney's fees 
and legal expenses out of the proceeds of disposition unless the security 
agreement specifically allows him to do so. 
Any surplus beyond the debt and the allowable expenses discussed 
above must be given to the debtor. If there is still a deficiency after 
disposal of the collateral, the debtor remains liable for that deficiency 
unless the parties have agreed otherwise. 
Disposition of the collateral by the secured party may be either by 
public or private proceedings. In either case, the secured party is gen-
erally required to give reasonable notification prior to disposition both 
to the debtor and to any other person who also has a security interest 
in the collateral (if he knows of such interest or if it has been made a 
matter of record by the filing of a financing statement). 
However, notification is not necessary if the collateral 1. is perish-
able, 2. threatens to dedine in value rapidly, or 3. is of a type custo-
marily sold on a recognized market. The intent of the first two of 
these exceptions is to avoid a delay that would reduce the price received 
for the collateral. The third exception is included because sale on a 
recognized market (a stock exchange, for example) should ordinarily 
yield the highest price obtainable. If the collateral is consumer goods, 
notice must be given only to the debtor. It need not be given to any 
other holders of security interests in the collateral. 
At a public sale the secured party may, if he so desires, buy the 
collateral. He may also buy at private sale if the collateral is of a type 
that is customarily sold in a recognized market, or if it is the subject of 
widely distributed standard price quotations. Since a reasonable price 
for such collateral is easily determined, no one is unfairly prejudiced 
if the secured party buys at the market price. Private sale will often 
reduce the administrative costs of disposition, thereby benefiting both 
parties. 
All aspects of the disposition, including method, manner, time, 
place, and terms, must be commercially reasonable. However, the mere 
fact that the secured party could have obtained a better price by selling 
at a different time or in a different manner from that selected is not 
of itself sufficient to establish that the sale was not made in a commer-
cially reasonable manner. Such elements as the foreseeability of a better 
price, or good faith exercised in choosing the manner of disposition, 
must also be considered. 
In any case, the secured party has sold the collateral in a commer-
cially reasonable manner if he has I. sold in the usual manner in any 
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recognized market for that type of collateral, 2. sold at the price cur-
rent in such a market at the time of his sale, or 3. otherwise sold in 
conformity with reasonable commercial practices among dealers in 
the type of property sold. 
If the secured party is about to proceed in a manner that is unrea-
sonable or contrary to the Code, he may be restrained by court order 
from doing so. Where the disposition has already been concluded in 
an unreasonable manner, the debtor has a right to recover from the 
secured party any loss caused by the failure to dispose of the goods in 
a commercially reasonable manner. 
Compulsory Disposition 
If a debtor has paid only a small portion of his obligation prior to 
default, it may be desirable to permit the secured party to keep the 
collateral in satisfaction of the debt. In addition to being a simple, 
inexpensive way to resolve this financial problem, it also insures the 
debtor that he will not be liable for any deficiency. 
The U.GC. provides that if the security interest is in consumer 
goods, (household appliances, for example) and if the debtor has paid 
more than 60 percent of the obligation, the secured party must dis-
pose of the collateral within 90 days after he takes possession of it. 
If less than 60 percent has been paid on the consumer goods obliga-
tion, or if the collateral is any other kind of property (farm machinery, 
livestock, crops, etc.), the secured party may, after default, propose to 
';etain the collateral in satisfaction of the debt. 
Written notice of this proposal must be sent 1. to the debtor, and 
2. except when the collateral is consumer goods, to any other holder 
of a security interest in the collateral if such interest is known by 
the secured party in possession, or if the interest is recorded through 
the filing of a financing statement. Should either the debtor or another 
holder of a security interest object in writing within 30 days after 
receiving such notification, the secured party must dispose of the col-
lateral in a commercially reasonable manner. If no objection is re-
ceived, the secured party may retain the collateral as his own. 
Debtor's Right to Redeem 
At any time before the secured party has disposed of the collateral, 
or discharged the obligation by retaining the property for himself, 
the debtor has the right to redeem the collateral by tendering full pay-
ment of the obligation plus any expenses incurred by the secured party 
in taking the property, holding it, preparing for sale, etc. If the agree-
ment contains a clause making the entire balance due upon default in 
one installment, the debtor cannot redeem by paying the overdue 
installment. The entire balance must be tendered. If part of the col-
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lateral has already been sold, the debtor still has the right to redeem 
the remainder. 
The right to redeem may be waived only if it is so agreed between 
the parties in writing after default. Otherwise, the collateral may be 
redeemed by either the debtor or any person having a security interest 
in the same collateral at any time before the lender disposes of it. 
CONCLUSION 
The Uniform Commercial Code has made many significant changes 
in Nebraska law. At present we are in a period of adjustment and 
transition. For some, this will be a trying and frustrating time. But, 
in the long run, the Code will prove to be one of the most significant 
and beneficial advances ever made in Nebraska law. Commercial 
transactions will be greatly simplified and litigation will be reduced. 
Obviously, the sooner Nebraskans become familiar with the Code's 
provisions, the sooner its benefits may be realized. 
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